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DOUGLAS D. BELL

Attention: David Leonard, Chief Executive Secrotary
Assessment Standards Division

Dear Mr. Leonard:

This is in response to your letter of August 28, 1987,
requesting advice on the proper interpretation of Health and
Safety Code section 1523. You asked whether section 1523
prevents the property tax assessment of personal property used
in-a licensed community care facility serving six or fewer
persons.

Section 1523 was first enacted by Chapter 1203 of the Statutes
of 1973 as part of the California Community Care Facilities Act
which provided for the licensure and requlation of certain
defined types of care facilities. As part of the regulatory
scheme, the operation of a community care facility is
prohibited unless it is licensed in accordance with the
provisions of the act. (Health and Safety Code section 1508)

As originally enacted by Chapter 1203, section 1523 required
the payment of a fee for the license. The fee provisions of
section 1523 have been amended a number of times. Although the
version of the section as amended by Chapter 91 of the Statutes
of 1978 provides for no fee, the most recent version, as
amended by Chapters 1016 and 1120 of the Statutes of 1986
provides a schedule of fees depending upon the type and v
capacity of the facility. As originally enacted by Chapter
1203, section 1523 has contained language prohibiting the
imposition by a local jurisdiction of "any business license,
fee, or tax for the privilege of operating a facility licensed
under this chapter which serves six or fewer persons".
(Emphasis added) 1In its most recent form, section 1523
includes this prohibitory lanquage in subdivision (a) of the
section, dealing with the imposition of a fee for the issuance
or renewal of a license.

Another portion of the California Community Care Facilities
Act, which as added by Chapter 891 of the Statutes of 1978,
deals with local regulation of residential care facilities.
These provisions include section 1566.2 which contains a
similar, but not identical, prohibition against local fees or
taxes, etc. imposed upon residential facilities which serve six
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or fewer persons. The section 1566.2 prohibition contains a
specific exception for local property taxes, however. Attached
for your information is a copy of a recent letter to the Shasta
County assessor determining that section 1566.2 does not
prevent the assessment of property taxes on either real or
personal property used in the operation of a community care
facility serving six or fewer persons..

We conclude that like section 1566.2, the prohibition in
section 1523 against local licenses, fees or taxes for the
privilege of operating a facility is not applicable to taxes
imposed upon either real or personal property pursuant to
section 1 of article XIII of the California Constitution or the
provisions of Division 1 of the Revenue and Taxation Code. At
the outset we note the statutory connection between the
provisions of subdivision (a) of section 1523, as amended in
1986, which both impose residential facility license fees as a
condition for licensure and prohibit similar local charges made
for the privilege of operating a licensed facility. This
arrangement of the Code indicates a legislative intent to
occupy the field in this area. Having imposed a state fee for
the privilege of operating the facility, the Legislature has
indicated its intent to limit such fees to the state level and
to not permit local government to impose similar charges
whether they be designated a business license, a fee, or a tax.

It is also apparent that property taxes imposed pursuant to
section 1 of article XIII of the California Constitution and
the provisions of Division 1 of the Revenue and Taxation Code
are not taxes imposed for the privilege of engaging in
specified types of conduct. Rather these provisions impose a
general tax on all property according to value. As discussed
in the attached letter, section 1 of article XIII provides that
all property is taxable and shall be assessed at the same
percentage of fair market value. Further, it provides that all
property so assessed shall be taxed in proportion to its

value. The California courts have recognized that the
provisions of section 1 are self executing. In General
Dynamics Corp. v. County of San Diego (1980) 180 Cal.App.3d
132, 137, the court stated that although the mechanics of
property taxation are embodied in the enabling legislation, the
fundamentals of equal taxation at full value are mandated by
this provision of the constitution. The county assessor's
power and duty not to allow anyone to escape a just and equal
assessment is derived directly from these provisions. This
power is enforceable even without the enactment of the
statutory authorizations found in Division 1 of the Revenue and
Taxation Code. 1It is apparent that the tax on real and
personal property mandated by the provisions of section 1 are
not license fees or other charges predicated on the privilege
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of engaging in business or other gainful activity. Thus, the
Legislature did not intend to include them within the
prohibition set forth in section 1523.

The Legislature's intent may be also derived from an
examination of section 1566.2 which expressly recognizes the
propriety of the application of local property taxes to
residential facilities serving six or fewer persons. It is

‘apparent that the Legislature understood that such residential

facilities are, in fact, subject to local .property taxation.
This supports the conclusion that the Legislature did not
intend the section 1523 prohibition against local privilege
taxes to apply to property taxes. Otherwise, there would have
been no need to refer to local property taxes in section
1566.2. Further, when the Legislature enacted section 1523, it
understood that the narrow reference to a local business
license, fee or tax for the privilege of operating a licensed
facility was too narrow to include local property taxes. When.
it added section 1566.2, some five years later, however, the
Legislature recognized that the broader prohibition against any
business taxes, etc., could be given a wider interpretation and
it was appropriate, therefore, to clarify its intent by
specifically explaining that the property remained subject to
local property taxes. For these and the other reasons
discussed above, we conclude that the section 1523 prohibition
does not apply to local property taxes assessed pursuant to
section 1 of article XIII of the California Constitution and
the related provisions of Division 1 of the Revenue and
Taxation Code.

.I hope you will find the foregoing analysis helpful. Please

call me if I can be of further assistance. For your
information, I understand that the Department of Social
Services has advise Ms. Carillo that it is not able to express
an opinion on the question discussed above.

Sincerely, _ .
o
- /k’t/”" 'm

Richard H. Ochsner
Assistant Chief Counsel

RHO/rz
Attachment
cc: Honorable Virginia A. Loftus w/att.
Shasta County Assessor
Ms. Suzanna Halfon w/att.
Department of Social Services
Mr. Gordon P. Adelman w/att.

Mr. Robert Gustafson w/att.
Mr. Verne Walton w/att.
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OQUGLAS D. BELL
Erecutrve Secretary

Dear Virginia:

This is in response to your telephone request for advice
"regarding the effect of Health and Safety Code section 1566.2
on county taxes imposed as a result of your assessment of
tangible personal property.

As added by Chapter 891 of the Statutes of 1978, section 1566.2
provides:

"A residential facility, which serves six or fewer
persons shall not be subject to any business taxes,
local registration fees, use permit fees, or other
fees to which other single-family dwellings are not
likewise subject. Nothing in this section shall be
constructed to forbid the imposition of local property
taxes, fees for water service and garbage colliection,
fees for inspections not prohibited by Section 1566.3,
local bond assessments, and other fees, charges, and
assessments to which other single-family dwellings are
likewise subject. Neither the State Fire Marshall nor
any local public entity shall charge any fee for
enforcing fire inspection regulations pursuant to
State law or regulation or local ordinance, with
respect to residential facilities which serve six or
fewer persons." (Emphasis added.)

Section 1566.2 is part of article 7 (commencing with section
1566) dealing with local regulation of residential care
facilities. Section 1566 declares the policy of the
Legislature to encourage the development of needed resicdential
care facilities. The purpose of section 1566.2 is apparently
to avoid the imposition on residential care facilities of
discriminatory business taxes, fees or charges with are not
applicable to other single-family dwellings. The language of
the section makes it clear, however, that this prohibition does
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not prevent the imposition of local ad valorem property taxes
and other normal fees necessary to support the governmental
services provided to the residential care facility. The
question presented is whether county taxes arising from the
assessment of tangible personal property fall within the term
"local property taxes" for purposes of section 1566.2. We
conclude that they do.

We presume that there is no question that the county taxes
imposed on real property fall within the reference to "local
property taxes" found in section 1566.2. If that is the case,
then it should be recognized that ad valorem county taxes are
imposed upon both real and personal property pursuant to the
same provisions of the California Constitution and the Revenue
and Taxation Code. For example, .section 1 of article XIII of
the California Constitution states that, unless otherwise
provided, all property is taxable and shall be assessed at the
same percentage of fair market value and taxed in proportion to
its value. Section 2 of article XIII makes specific reference

"~ to personal tangible property and grants the Legislature

express authority to provide for its taxation, classification
or exemption. Section 3 of article XIII contains a list of
exemptions from property taxation. 1Included in the list are
specific references to buildings and land (subdivisions (e) and
(f)) as well as references to personal property, such as
household furnishings and personal effects not held or used in
connection with a trade, profession or business, (subdivision
(m).) Thus, it is clear that the constitutional provisions for
the ad valorem taxation of property in California encompass
both real and tangible personal property in a single tax system.

This pattern is also reflected in Division 1 of the Revenue and
Taxation Code (commencing at section 50) which contains the
statutory provisions relating to the taxation of property. For
purposes of Division 1, "property" is defined as "all matters
and things, real, personal, and mixed, capable of private
ownership." (Section 103.)

Section 201 of the Revenue and Taxation Code provides, in
effect, that all property not otherwise exempt is subject to
taxation under the code. As defined in section 103, this means
that all "property," including both real and personal property,
are subject to taxation. Following section 201 is a long
series of sections exempting various specifically described
types of property. In some cases, the exemptions apply to real
property and in others they apply to personal property. Others
apply to both real and personal property. These exemptions
also demonstrate that the local ad valorem property tax is a
single tax system which applies to both types of property.
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Finally, section 405 mandates that the assessor annually assess
"all taxable property” in the county, except State- assessed
property. Again, the definition in section 103 makes it clear
that the reference to "property" applies to both real and
personal property. Further, the California Supreme Court has
long recognized that this section applies to both real and

‘personal property. See Sherman v. Quinn (1948) 31 Cal.2d 661

at 664.

The provisions cited above make it clear that for purposes of
the California Constitution and Division 1 of the Revenue and
Taxation Code, there is one ad valorem property tax system
which applies to both real and personal property. For this
reason, we conclude that the reference to "local property
taxes™ in Health and Safety Code section 1566.2 includes both
taxes imposed upon personal property as well as taxes imposed

upon real property.

I hope you will find the foregoing analysis helpful Please
call me if I can be of further assistance.

Very truly yours,

ot e

Rlchard H. Ochsner
Assistant Chief Counsel

RHO:cb
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